NOTICE OF COMMENT PERIOD

The Nebraska Supreme Court Committee on Practice and Procedure
proposed amendments to Chapter 6, Article 3, Nebraska Court Rules of Discovery
in Civil Cases. Along with the proposed amendments, Professor John P. Lenich,
Reporter for Civil Procedure, has provided A Discussion of the Proposed Court
Rules of Discovery in Civil Cases as a resource when reviewing the proposed
amendments.

The Nebraska Supreme Court invites interested persons to comment on the
proposed rule amendments. Anyone desiring to submit a public comment for the
Supreme Court’s consideration should do so via email to
erika.schafer@nejudicial.gov, with the following text listed in the email subject
line: Chapter 6, Article 3 Discovery Rules. Comments will be accepted through
May 31, 2024.

The full text of the proposed amendments is available below. To obtain a
paper copy, please call the Clerk’s Office at 402-471-3731.


https://dev-supreme-court.pantheonsite.io/sites/default/files/rule_amendments_proposed/DiscoveryRulesDiscussionDocument.pdf
https://dev-supreme-court.pantheonsite.io/sites/default/files/rule_amendments_proposed/DiscoveryRulesDiscussionDocument.pdf
mailto:erika.schafer@nejudicial.gov

CHAPTER 6: TRIAL COURTS
Avrticle 3: Nebraska Court Rules of Discovery in Civil Cases

8§ 6-326. General provisions governing discovery.
(a) Discovery Methods_and Sequence.

(1) Discovery Methods. Parties may obtain discovery by one or more of the following
methods: required disclosures; depositions by upen oral examination or written questions;
written interrogatories_to parties; requests for producing preduction-ef documents,
electronically stored information, and tangible er things or permission-to-enterupon
entering onto land er-etherproperty for inspection and other purposes; subpoenas
commanding nonparties to produce documents, electronically stored information, and
tangible things or allowing entry onto land for inspection and other purposes; physical
and mental exammatlons and requests for admission. unless—the-eeu#eﬁdeps-etheMAse

(2) Sequence. Unless the parties stipulate or the court orders otherwise for the parties’
and witnesses’ convenience and in the interests of justice:

(A) methods of discovery may be used in any sequence; and

(B) discovery by one party does not require any other party to delay its discovery.

(b) Discovery Scope efBiscevery and Limits. Unless-etherwise-Hmited-by-order-of-the
. I ith 1 les. 4 ‘ di . follows:

(1) Scope in 1 General. Parties may obtain discovery regarding any nonprivileged
matter-netprivileged;-which that is relevant to the subject matter involved in the pending
actlon whether it relates to the clalm or defense of the party seekmg dlscovery or to the

, . It isnota ground
for objectlon that the mformatlon sought WI|| be |nadm|SS|bIe at the trial if the




information sought appears reasonably calculated to lead to the discovery of admissible
evidence.

(2) Insurance Agreements. A party may obtain discovery of the existence and contents
of any insurance agreement under which any-persen-carrying-en an insurance business
may be liable to satisfy all or part erall of a possible judgment which-may-be-entered in
the action or to indemnify or reimburse for payments made to satisfy the judgment. A
party may also obtain through an interrogatory whether an insurance business is disputing
the agreement’s coverage of the claim. Information concerning the insurance agreement
is not by reason of disclosure admissible in evidence at trial. For purposes of this subpart
paragraph, an application for insurance is shal not be treated as part of an insurance
agreement.

(3) Frial-Preparation: Work Product Materials.

(A) Documents and Tangible Things. Subject to the provisions of subdivision (b)(4) of
this rule, a party may obtain discovery of Ordinarily, a party may not discover documents
and tangible things etherwise-discoverable-undersubdivision{b}(1)-of thisrule-and that
are prepared in anticipation of litigation or for trial by or for another party or by-erfor
that-etherparty's its representative (including his-or-her the other party’s attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(c)(4), those
materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(i) the party shows that erby-tpon-a-shewingthatthe-party-seeking-discovery has

substantial need of the materials in-the-preparation-of-his-or-her to prepare its case and
that-he-or-she-is-unable cannot, without undue hardship, te obtain their the substantial

equivalent efthe-materials by other means.

(B) Protection Against Disclosure. If the court orders tr-ordering discovery of those
sueh materials when-theregquired-showing-has-been-made, the-courtshall it must protect

against disclosure of the mental impressions, conclusions, opinions, or legal theories of a
party’s an attorney or other representative efajparty concerning the litigation.

(C) Previous Statement. Any party or other person may, on reguest and without making
the showing required by Rule(b)(3)(A), obtain the person’s own previous A-party-may

ebtamwrtheut—the—mmd—shewng—a statement eeneem+ng about the action or its subject

matter.




previeushy-made-by-that-person- If the request is refused, the person may move for a court
order-, and Fhe-provisions-of Rule 37(a)(5){4)-apply applies to the award of expenses.

(i) A previous statement is a person’s nonprivileged recounting of what the person did,

saw, heard, or knows about a matter and that is (1) recorded by audio, audiovisual, or
stenographic means, (2) handwritten by the person, or (3) in a written or electronic form
and signed by the person.

(i) Deposition testimony is not a previous statement for purposes of this subpart.

(4) Claiming Privilege or Protection. When a party withholds information otherwise
discoverable by claiming that the information is privileged or subject to protection as
work product, the party must:

(A) expressly make the claim; and

(B) describe the nature of the documents, communications, or tangible things not
produced or disclosed — and do so in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the claim.

(5) Waiver of Privileges or Protections. The following apply to documents that are
produced in discovery, whether in response to a discovery request or pursuant to a
disclosure obligation.

(A) The production of a privileged or protected document does not operate as a waiver
of the privilege or protection if the production was inadvertent, the claimant took
reasonable steps under the circumstances to prevent the inadvertent disclosure of
privileged or protected documents, and the claimant promptly took reasonable steps
under the circumstances to rectify the error of producing the document, including, if
applicable, following subpart (B) of this rule.

(B) If a document produced in discovery is subject to a claim of privilege or protection,
the claimant may notify any recipient party of the claim and the basis for it. After being




notified, a recipient must promptly return, sequester, or destroy the specified document
and any copies it has; must not use or disclose the document or its contents until the
claim is resolved; must take reasonable steps to retrieve the document if the recipient
disclosed it before being notified; and may promptly present the document to the court
under seal for a determination of the claim. The claimant must preserve the document
until the claim is resolved. Either the claimant or recipient may seek to have the claim
resolved by filing a motion pursuant to Rule 26(d) in the court in which the action is

pending.

(C) A lawyer who receives a document, including electronically stored information,
that the lawyer knows or reasonably should know is subject to a claim of privilege or
protection and also knows or reasonably should know was inadvertently produced must
promptly notify the party who produced the document.

(c) Discovery From Experts.

(1) Required Disclosures. A party must disclose to the other parties the identity of any

witness it may use at trial to present evidence under Rules 702, 703, or 705 of the
Nebraska Evidence Rules. Unless the court orders otherwise, the disclosure must be in
writing, signed, and served.

(A) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or
ordered by the court, this disclosure must be accompanied by a written report — prepared
and signed by the witness — if the witness is one retained or specially employed to




provide expert testimony in the case or one whose duties as the party’s employee
reqgularly involve giving expert testimony. The report must contain:

(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;

(ii) the facts or data considered by the witness in forming them;

(iii) any exhibits that will be used to summarize or support them;

(iv) a list of each publication within the scope of Nebraska Evidence Rule 803(17) on
which the witness intends to rely for any opinion;

(v) the witness’ qualifications to present evidence under Nebraska Evidence Rules 702,
703, or 705, which may be satisfied by the production of a resume or curriculum vitae
and a list of any publications authored by the witness within the last 10 years that are not
listed in the resume or curriculum vitae;

(vi) the title, court, and case number of all other cases in which, during the previous 4
years, the witness testified as an expert at trial or by deposition, performed an
independent medical examination, or otherwise provided evidence as an expert and for
each such case, the party who retained the witness; and

(vii) a statement of the compensation to be paid for the witness’ work and testimony in
the case, which may be satisfied by production of a fee schedule.

(B) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or
ordered by the court, if the witness is not required to provide a written report, the
disclosure must:

(i) state the subject matter on which the witness is expected to present evidence under
Nebraska Evidence Rules 702, 703, or 705;

(i1) provide a summary of the facts and opinions to which the witness is expected to

testify;

(iii) state the qualifications of the witness to present evidence under Nebraska Evidence
Rules 702, 703, or 705, which may be satisfied by the production of a resume or




curriculum vitae and a list of any publications authored by the witness within the last 10
years that are not listed in the resume or curriculum vitae; and

(iv) state the compensation to be paid to the witness for providing testimony at a
deposition or trial, which may be satisfied by production of a fee schedule.

(C) Report Requirements for Treating Physicians. A treating physician who is retained
or specially employed to provide expert testimony in the case, or whose duties as the
party’s employee regularly involve giving expert testimony on behalf of the party, must
provide a written report under Rule 26(c)(1)(A). Otherwise, a treating physician who is
properly disclosed under Rule 26(c)(1) may be deposed or called to testify without
providing a written report.

(i) A treating physician is not required to provide a written report under Rule
26(c)(1)(A) solely because the physician’s testimony may discuss ancillary treatment, or
the diagnosis, prognosis, or causation of the patient’s injuries, that is not contained within
the physician’s medical chart, as long as the content of such testimony is properly
disclosed under Rule 26(c)(1)(B)(i)-(iv).

(i) A treating physician will be deemed a retained or specially employed expert witness
subject to the written report requirement of Rule 26(c)(1)(A) if the party is asking the
treating physician to provide opinions outside the course and scope of the treatment
provided to the patient.

(iii) The disclosure regarding a non-retained or specially employed treating physician
must include the information identified in Rule 26(c)(1)(B), to the extent practicable. If
the treating physician will testify in accordance with the party’s medical chart, it is
sufficient to state that the physician will do so even if some of the records contained
therein were prepared by another healthcare provider.

(2) Time to Disclose Expert Testimony. A party must make these disclosures at the
times and in the sequence that the court orders. Absent a stipulation or a court order, the
disclosures must be made:

(A) within 180 days after the first responsive pleading was served; or

(B) if the evidence is intended solely to contradict or rebut evidence on the same
subject matter by another party under Rule 26(c)(1), within 45 days after the other party’s
disclosure.




(3) Supplementing the Disclosure. The parties must supplement these disclosures when
required under Rule 26(e).

(4) Work Product Protection.

(A) Draft Reports or Disclosures. Rule 26(b)(3)(A) and (B) protect drafts of any report
or disclosure required under Rule 26(c)(1), regardless of the form in which the draft is
recorded.

(B) Communications Between a Party’s Attorney and Expert Witnesses. Rules
26(b)(3)(A) and (B) protect communications between the party’s attorney and any
witness required to provide a report under Rule 26(c)(1), regardless of the form of the
communications, except to the extent that the communications:

(i) relate to compensation for the expert’s study or testimony;

(i1) identify facts or data that the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party’s attorney provided and that the expert relied on
in forming the opinions to be expressed.

(5) Deposition of an Expert Witness. A party may depose any person who has been
identified as an expert whose opinions may be presented at trial. If Rule
26(c)(1)(A) requires a report from the expert, the deposition may be conducted only after
the report is provided.

{B} (6) Discovery from a Consulting Expert. Ordinarily, a A party may not discover the
identity of facts known or opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or to prepare preparation for trial
and who is not expected to be called as a witness at trial except, erby as provided in Rule
35(b). But a party may discover the identity of such an expert on a showing of good cause
and may discover facts known or opinions held by such an expert on erdpen-a showing
of exceptional circumstances under which it is impracticable for the party seeking
diseovery to obtain facts or opinions on the same subject by other means.

€S} (7) Payment. Unless manifest injustice would result, ) the court must shat require
that the party seeking discovery:



(A) pay the expert a reasonable fee for time spent in responding to discovery under
Rule 26(c)(5) or (6), which does not include time spent preparing for a deposition

subdivisions (DAY ard-b DB ot hisrule-ofthisrule; and

(-H) (_) wﬁh—Fespeet—te for dlscovery under Rule 26(0)(6) ebtamed—unele#

d—l—SGGVBf—y—tG also pay the other party a fair portlon of the fees and expenses it reasonably
incurred by-the-latterparty in obtaining the expert’s facts and opinions frem-the-expert.

{e} (d) Protective Orders.

(1) In General. Upon-metionby-a A party or by-the other person from whom discovery
is sought-and-forgood-cause-shown; may move for a protective order in the court in
which the action is pending. eralternatively,-on-mattersrelating-to-a-depesition-the
districtcourtin-the-district where-the-depesitionis-to-be-taken; The motion must include a

certification that the movant has in good faith conferred or attempted to confer with other
affected parties in an effort to resolve the dispute without court action. The court may, for
good cause, issue an make-any order which-justice-reguires to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense, including one
or more of the following:

&-that (A) forbidding the disclosure or discovery-hot-be-had;

2)-that the-discovery-may-be-had-only-en-specified (B) specifying terms and
conditions, including a-designation-ef-the time or place_or the allocation of expenses, for

the disclosure or discovery;

3)Hhatthe-discovery-may-be-had-enty-by (C) prescribing a discovery method ef
discovery other than the one that selected by the party seeking discovery;

{4)that (D) forbidding inquiry into certain matters not-be-inguired-inte, or limiting that
the scope of disclosure or the-discovery be-limited to certain matters;

{5)-that-discovery be-conducted-with-no-one-present-except (E) designating the persons
who may be present while the discovery is conducted-designated-by-the-court;




{6} (F) requiring that a deposition after-being be sealed be and opened only on court by
order-of the-court;

A (G) requiring that a trade secret or other confidential research, development, or
commercial information not be diselesed revealed or be revealed diselesed only in a

specified designated way; and

£8) (H) requiring that the parties simultaneeusty file, serve, or deliver specified

documents or information in a specified way, to be revealed or accessed only as under

sealwith-aceess-only-as-directed-by the court directs.

(2) Denying or Limiting Discovery. The court may issue a protective order denying or
limiting discovery if the court determines that:

(A) the discovery sought is unreasonably cumulative or duplicative, or can be obtained
from some other source that is more convenient, less burdensome, or less expensive;

(B) the party seeking discovery has had ample opportunity to obtain the information by
discovery in the action; or

(C) the burden or expense of the proposed discovery outweighs its likely benefit,
considering the needs of the case, the amount in controversy, the parties’ resources, the
importance of the issues at stake in the action, and the importance of the discovery in
resolving the issues.

(3) Ordering Discovery. If the a motion for a protective order is denied in whole or in

part, the court may, on just sueh terms and-conditions-as-arejust, order that any party or
person provide or permit discovery.

(4) Awarding Expenses. Fhe-provisions-of Rule 37(a){4)(5) applies apphy to the award
of expenses incurred-inrelation-to-the-metion.

eapty—s—drseeveey— [Note styllstlc changes made and content moved to Rule 26(a)(2)].

(e) Supplementation-of Supplementing Disclosures and Responses.




(1) In General. A party who has made a disclosure under Rule 26(c) — or who has
responded to an interrogatory, request for production, or a request for admission —

a a\¥/a YHh-a-resphonse-tn v ompletewhaepn-magde nader-no-g 6 must

supplement his-er-her or correct its d
thereafter scquired—exceptastollows:

(A) in a timely manner if the party learns that in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or corrective information has not
otherwise been made known to the other parties during the discovery process or in

writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be disclosed under Rule
26(c)(1)(A), the party’s duty to supplement in a timely manner extends both to
information included in the report and to information given during the expert’s

deposition.
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(f) Filing and Serwce of Dlscovery Materlals—Deeuments Rule § 6-1105 governs the

when—teq&wed—by—law If the orlglnal of a deposmon isnotin the possession of a party
who intends to offer it i as evidence at a hearing, that party may give notice to the party

in possession of it that the deposition will be needed at the hearing. Ypenr On receiving
such notice, the party in possession of the deposition shall must either make it available
to the party who intends to offer it or produce it at the hearing.

8§ 6-327. Depositions to perpetuate testimony before-action-or-pending-appeal.

(a) Before an Action Is Filed.

(1) Petition. A person who wants desires to perpetuate his-er-herown testimony erthat

of anotherpersen-regarding about any matter that-may-be cognizable in a any court of

this state may file a verified petition verified-by-affidavit-of the-petitioner-or-his-or-her
attorney in the district court of the county where -the-district-ofthe-residence-of any

expected adverse party resides. The petition must ask for an order authorizing the
petitioner to depose the named persons in order to perpetuate their testimony. The

petition must shaH be titled entitled in the petitioner’s name efthe-petitioner and must
shal show:

-11 -



(A) () that the Fhe petitioner expects to be a party to an action cognizable in a court of
this state but s cannot presently urable-te bring it or cause it to be brought;

(B) € the subject matter of the expected action and the petitioner’s his-er-her interest
in the action therein;

(C) ) the facts that the petitioner wants which-he-er-she-desires to establish by the
proposed testimony and the his-er-her reasons for-desiring to perpetuate it;

(D) £ the names or a description of the persons whom the petitioner he-er-she expects
to will be adverse parties and their addresses, so far as known; and

(E) €+ the name, address, and expected rames-and-addresses-of the-persens-to-be
exammed—and—the substance of the testlmony of each deponent wh+eh—h&er—she—e*peets—te

(2) Notice and Service. At least 21 days before the hearing date, the Fhe-petitioner must
shat-thereafter serve a-netice-upon-each-persen-named-in-thepetition-as-an each expected
adverse party-tegether with a copy of the petition and a notice; stating that the petitioner
will apply-to-the courtata time and place named-thereinforthe-orderdescribed-inthe
petition—Atleasttwenty-days-befere-the-date of the hearing. The the notice may shal be
served in the manner provided for service of a summons. If-butifsuch service cannot be
made with due reasonable diligence be-made-tupen on an expected adverse party ramed-in
thepetition, the court may shaH order service be made by-publication in the manner
provided in Rule 30(b)(3) Rete-30b}IHDY..

(3) Appointment of Attorney or Guardian. The court must ard-shal appoint—ferpersens

netserved-inthermonnesprovidedtorserdenorsummens, an aliomey whe-shall [0
represent-them,-and—h-case-they-are-not-otherwiserepresented;-shal an expected adverse

party and to cross-examine the deponent if the expected adverse party is served in the
manner provided in Rule 30(b)(3) and is not otherwise represented. The court must
appoint a guardian ad litem for H any expected adverse party who is a minor or

incompetent the-provisions-ef-Neb—Rev—Stat—§5-25-309-shat-apply.

(4) 63} Order and Examination. If the-courtis satisfied that perpetuating the
perpetuation-of the testimony may prevent a failure or delay of justice, the court must
issue it-shatbmake an order that designates or describes designating-er-deseribing the

-12 -



persons whose depositions may be taken, specifies and-specifying the subject matter of
the examinations, examination and states whether the depositions shal will be taken upen
by oral examination or by written questions. The depositions may then be taken under in
accordance-with these rules,; and the court may issue make orders like those authorized

of the-characterprovided-for by Rules 34 and 35. Ferthe-purpose-of-applyingtheserules

to-depesitions-for-perpetuating-testimony—each A reference in these rules therein to the
court where an in-which-the action is pending means, for purposes of this rule, shat-be

deemed-to-refer-te the court where in-whieh the petition for the sueh deposition was filed.

(_) {49—Use—ef Deposmon Ha A deposmon to perpetuate testlmony errsenande—these

state—m—wmeh—n—s—taken—ﬁ may be used under Rule 32(a) in any later-filed action in this
state involving the same subject matter if the deposition either was taken under these
rules or, if not so taken, would be admissible in evidence in the federal or state court that

authorized it to be taken subseguenthy-brought-ina-district-court-in-this-state—in
I i . f Rule 32(a.

(b) Pending Appeal.

(1) In General. If an appeal has been taken from a judgment, a party may file a motion
in the appellate court for leave to depose witnesses to perpetuate their testimony for use
in the event the action is remanded for further proceedings after an appeal. ef-a-district

(2) Motion. The motion must shal show:

(A) 5 the name, address, rames-and-addresses-of persensto-be-examined and the

expected substance of the testimony of each deponent which-he-orshe-expects-to-elicit
fromeach; and

(B) {2) the reasons for perpetuating their the testimony.

-13 -



(3) Court Order. The appellate court may itself rule on the motion or, while retaining
jurisdiction of the appeal, remand the motion for a ruling by the court that rendered the
judgment. If the court ruling on the motion finds that perpetuating the testimony may
prevent a failure or delay of justice, the court must permit the depositions to be taken and
may issue orders like those authorized by Rules 34 and 35. The depositions may be taken
under Rule 30 or 31 and used under Rule 32, just like other depositions in a pending
action.

(c) Perpetuation by an Action. This rule does not limit a court’s the power efa-ceutt to
entertain an action to perpetuate testimony.

8 6-328. Persons before whom depositions may be taken.

(a) Within the United States.

(1) Within this State. Within this Sstate, a deposition must depesiiensay be taken

before an officer authorlzed adﬂdge—epeleﬂeef—theéhw»e-eeun—epdﬁmepeewt—a

IaW of this state

(2) (b} Elsewhere Within the United States. Within other states of the United States or
within a territory or insular possession subject to the jurisdiction of the United States, a

deposition must depesitionsmay be taken before:

(A) an officer authorized to administer oaths either by federal law thelaws-efthe
United-States or by the law in of the place of where-the examination; is-held; or before

(B) a person appointed by the court in which the action is pending—A-persen-se
appeinted-has-pewer to administer oaths and take testimony.

(3) Definition of Officer. The term “officer” in Rules 30, 31, and 32 includes a person
appointed by the court under this rule or designated by the parties under Rule 29(a).

(b) &} In a Foreign Country Ceuntries.

-14 -



(1) In General. A deposition tn-afereign-country-depesitions may be taken in a foreign
country:

(A) under an applicable treaty or convention;

(B) under a letter of request, whether or not captioned a “letter rogatory”;

(C) {4) on natice, before a person authorized to administer oaths either by federal law

or by the law in the place in-which-the of examination; is-held-either-by-the-law-thereof
or by the faw of the United States, or

(D) €2} before a person commissioned by the court-and-a-persen-se-commissioned-shal
have-the-pewer-by-virtue-of-his-or-her-commission to administer any necessary oath and

take testimony. -er

{3)-pursuantio-aletter rogatory

(2) Issuing a Letter of Request or a Commission. A eommission-ora letter of request, a
commission, or both may regatery-shak be issued:

(A) on applicationand-netice appropriate terms after an application and notice of it; and

(B)

W|thout a showmq that takmq the deposition in another that—are-jest—and

takmg—ef—theudepesmen—m-ahy—ether manner is |mpract|cable or mconvement—and—beth—a

(3) Form of a Request, Notice, or Commission. When a letter of request or any other
device is used according to a treaty or convention, it must be captioned in the form
prescrlbed bv that treaty or conventlon A—neheeuer—eemmtssmn—may—de&gnate—the—persen

. ve-title: A letter of
request Fegatery may be addressed “To the Approprlate Authorlty in [here name the
country].” A deposition notice or a commission must designate by name or descriptive
title the person before whom the deposition is to be taken.

(4) Letter of Request — Admitting Evidence. Evidence obtained in response to a letter of
request regatery need not be excluded merely because forthereasonthat it is not a
verbatim transcript, because erthat the testimony was not taken under oath, or because of
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or-for any similar departure from the requirements for depositions taken within the
United States under-theserules.

{&) (c) Disqualification fertnterest. The-officer-before-whom-the A deposition is must
not be taken and-the before a person recerding-the-testimony-shal-retbe-a who is any

party’s relative, employee, or attorney; who is related to or employed by any party’s of

any-of-the-parties—ner-arelative-or-employee-ofsuch attorneys; or is rer financially

interested in the action.

8§ 6-329. Stipulations regarding about discovery procedure.

Unless the court orders otherwise, the parties may stipulate, by a written or otherwise
recorded stipulation, that:

(a) 5-Previde-that- depesitions a deposition may be taken before any person, at any
time or place, gpen on any notice, and in any manner specified — in which event it and

when-se-taken may be used in the same way as any other deposition;-tke-ether
depesitions; and

other procedures governing or limiting discovery be modified — but a stipulation
extending the time for any form of discovery must have court approval if it would

interfere with the time set for completing discovery, for hearing a motion, or for trial.

8 6-330. Depositions by upen oral examination.
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(a) When and How Depositions May Be Taken.

(1) Without Leave. After commencement of the action, a any party may, by oral

guestions, depose any person,-take-the-testimeny-ofany-person; including a party, by
depesition-upen-oral-examination without leave of court except as provided in Rule

30(a)(2). The deponent S attendance may be compelled bv subpoena Leaveofcourt;

(2) With Leave. Leave of court is required if:

(A) the plaintiff seeks to take the deposition within 30 days after service of the
summons, unless

(i) the parties stipulate that the deposition may be taken,

(i) the defendant has served a deposition notice in the action, or

(iii) the plaintiff certifies in the notice, with supporting facts, that the deponent is
expected to leave the State of Nebraska and be unavailable for examination in the State
after that time;

(B) the deponent has already been deposed in the action and the deponent and the other
parties do not stipulate that the deponent may be deposed again; or

(C) the deponent is confined in prison.

(3) How Taken. Unless the court orders otherwise, a deposition may be taken in person,
by videoconferencing, by telephone, or by a combination of these methods. The parties
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may stipulate or the court may on motion order that a deposition be taken by other
methods that provide contemporaneous verbal or verbal-and-visual interaction among the
participants and ensure preservation of an accurate record.

(4) Attendance by Different Method. Any party may notify the other parties, including
the party taking the deposition, that the party will attend the deposition through a
different method than the one stated in the notice. The party must notify the other parties
within a reasonable time of the date of the deposition. The court may enter an order
pursuant to Rule 26(d) specifying the method by which parties may attend a deposition.

(b) Notlce of the Deposmon Other Formal Requwements Exammaﬂen—@eneral

(DAY In General. A party who intends to depose a desiring-to-take-the-depesition-of
any person wpen by oral guestions must examination-shak give reasonable written notice

writing to every other party to-the-action.

(A) The notice must shall state the-time-and-place-fortakingthe-deposition-and the

deponent’s name and address ef-each-persen-to-be-examined, if known. ; aref If the
name is unknown netknewn, the notice must provide a general description sufficient to

identify the person him-erher or the particular class or group to which the person he-er
she belongs.

(B) The notice must state the date and time of the deposition and how it will be taken. If
the deposition will be taken in person, the notice must state the place of the deposition. If
the deposition will be taken by videoconferencing, the notice must state the name of the
software and either include a link for the deposition or state that a link will be provided to
the deponent and to every other party within a reasonable time before the deposition.

(C) The notice shall-alse must state the name, address, telephone number, and email
address (if any) of the party taking the deposition or if the party is represented, the party’s
attorney.

(D) If it is known that an interpreter will be used, the notice shalt must state that an
interpreter will be used and must also shaH state the language that will be interpreted or
the type of interpretation (e.g., sign language). If it is unknown whether an interpreter
may be necessary, the notice shalt must include the following advisory statement: “If you
are a person who is deaf, hard of hearing, or unable to communicate in the English

-18 -



language, you should contact as soon as possible the attorney or the party whose name is
stated in this notice or subpoena and let that attorney or party know that you will need the
help of an interpreter to understand and answer questions during the deposition.”

B)}(E) If a subpoena is to be served on the deponent persen-te-be-examined, the
subpoena shal must contain the same information required by subdivisien-{A)-ofthis

rule—The Rule 30(b)(1)(D), except that the advisory statement reguired-by-subdivision
A) may be omitted from the notice if it is included in the subpoena.

(2) Producing Documents.

S} (A) The notice to a party deponent may be accompanied by a request under Rule
34 to produce documents and tangible things at the deposition. If a subpoena duces tecum
is to be served on the deponent pursuant to Neb. Rev. Stat. § 25-1224 and Rule

34A(a)(3), person-to-be-examined;-the desighation-of the materials designated for

production, as set out in te-be-preduced-pursuantto the subpoena, shalt must be listed
attached-to-erincluded in the notice or in an attachment. If the subpoena is served on a

party deponent, the time for compliance may not be shorter than the time specified in

Rule 34(2)(A).

(B) If any of the materials are in a language other than English, the deponent must
person-on-whom-the-subpoena-duces-tecum-is-served-shall promptly notify the party

serving the subpoena of the language(s). The party serving the subpoena must sha then
promptly notify every other party te-the-action of the language(s).

{B) (3) Unknown Parties. When the party against whom the deposition is to be used is
unknown or is one whose whereabouts cannot be ascertained, the party he-er-she may be
notified of the-taking-ef the deposition by publication or by any manner thatis approved
by the court and reasonably calculated under the circumstances to provide the party with
actual notice. The publication must be made once in some newspaper printed in the
county where the action is pending, or if there is no such newspaper, then Hthere-be-any
printed-in-such-county—and-Hnot; in some newspaper that is printed in the State of
Nebraska and has this-state-ef general circulation in that county. The publication must
contain all the information thatis required in a written notice and must be made at least
10 days prior to the deposition. Publication may be proved-in proven in the manner
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prescribed in Neb. Rev. Stat. § 25-520. Before publication, a copy of the written notice
shal must be filed with the court in which the action is pending.

(4) Method of Recording.

(A) Method Stated in the Notice. The notice required-by-subdivision{d) shall must state
the method for recordlnq the testlmony means%waeh%he%esHmewm%e#eeen#ed

mmmen%wumeae&wat&andmﬁeﬁhy—w Unless the court orders otherW|se

testimony may be recorded by audio, audiovisual, or stenographic means, or any
combination of those means. The noticing party bears the cost of the recording means
methods specified in the notice.

(B) Additional Method. With prior notice to the deponent and other parties, any party
or the deponent may designate another method means of recording the testimony in
addition to the method means specified in the original notice. The additional recording
must shalt be made by the officer personally or by someone acting in the presence of and
under the direction of the officer. The party or deponent who designates another method
reans bears the cost of the additional record or transcript unless the court orders
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otherwise. Absent a stipulation of the parties, no other recordings of the testimony may
be made.

(5) Interpreter Required; Payment; Certification. If the deponent is a person who is
deaf, hard of hearing, or unable to communicate the English language as defined in Neb.
Rev. Stat. 8 25-2402, an interpreter must be used to interpret the questions and answers.
Unless the parties stipulate or the court upen for good cause shown orders otherwise, the
noticing party shall must arrange and pay for the interpreter. Unless the parties stipulate
or the court for epen good cause shown orders otherwise, the interpreter must be a
certified or provisionally certified interpreter; however, if the noticing party has made
reasonably diligent efforts to obtain a certified or provisionary certified interpreter and
none are available, the interpreter may be a registered interpreter. A certified interpreter,
a provisionally certified interpreter, and a registered interpreter is one who, pursuant to
Neb. Ct. R. § 6-702(A)-(C), is listed as such in the statewide register of interpreters
published and maintained by the State Court Administrator.

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a A
party may in-his-er-hernotice-and-in-a-subpoena name as the deponent a public or private
corporation, ef a partnership, an er association, a er governmental agency, or other entity
and must describe with reasonable particularity the matters for en-which examination is
reguested. Inthateventthe The named organization se-hamed-shal must designate one
or more officers, directors, or managing agents, or designate other persons who consent
to testify on its behalf;; and it may set out ferth,fer-each-persen-designated; the matters
on which he-er-she each person designated will testify. Before or promptly after the
notice or subpoena is served, the serving party and the organization must confer in good
faith about the matters for examination. A subpoena shal must advise a nonparty
organization of its duty to confer with the serving party and to designate each person who

will testify make-sueh-a-designation. The persons se designated must shaH testify about

information aste-matters known or reasonably available to the organization. This
subdivision (b)(6) does not preclude taking a deposition by any other procedure
autherized-in allowed by these rules.

(7) €8) Officer’s Duties.

-21 -



(A) Before the Deposition. Unless the parties stipulate otherwise, a deposition must be
conducted before an officer identified by Rule 28 as a person before whom a deposition
may be taken. The officer must begin the deposition with an on-the-record statement that
includes: (i) the officer’s name and business address; (ii) the date and; time;and-place of
the deposition; (iii) how the deposition is being taken and if the deposition is being taken
in person, the place where it is being taken; (#iv) the deponent’s name; {iv v) the
officer’s administration of the oath or affirmation to the deponent; and (v vi) the identity
and location of all persons present attending the deposition. If the deposition is recorded
stenographically, the officer may include the foregoing information in the transcript
rather than make an on-the-record statement.

(B) Conducting the Deposition; Avoiding Distortion. If the deposition is recorded
nonstenographically, the officer must repeat the items in Rule 30(b)(8)(A)(i)-(i iv) at the
beginning of each unit of the recording medium. The deponent’s and attorneys’
appearance or demeanor must not be distorted through recording techniques.

(C) After the Deposition. At the end of a deposition, the officer must state on the record
that the deposition is complete and must set out any stipulations made by the attorneys
about custody of the transcript or recording and of the exhibits, or about any other
pertinent matters.

(c) Examination and Cross-Examination; Record of Examination; Oath; Objections.

(1) Examination and Cross-Examination. The examination Examination and cross-

examination of a deponent witnessesmay proceed as they would permitted at the trial
under the-previsions-of the Nebraska Evidence Rules, except Rules 103 and 615. The

officer before-whom-the-deposition-is-to-be-taken-shall must put the deponent withess
under oath and, if an interpreter is used, also put the |nterpreter under oath The offlcer
shaHl must a
her-presenee; record the testlmony ef—the-w-ltness bv the method designated under Rule
30(b)(4)(A). The testimony shal must be recorded by the officer personally or by a
person actlnq in the presence and under the direction of the offlcer m—aeeerdaneew&h

(2) Objections. AH-objections-made An objection at the time of the examination —
whether to evidence, to a party’s conduct, to the officer’s the-qualifications efthe-officer

taking-the-deposition, to the interpreter’s qualifications gualification-of the-interpreter, of
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to the manner of taking the deposition, erte-the-evidencepresented—or to the conduct of
any party, and or to any other aspect of the deposition — must ebjection-to-the

proceedings-—shall be noted on the record, but the examlnatlon st|II proceeds the
testimony is taken by
subject to any objection. theebjeetlens—eza An objectlon must be stated conC|ser ina
nonargumentative and nonsuggestive manner. A person may instruct a deponent not to
answer only when necessary to preserve a privilege, to enforce a limitation ordered by the
court, or to present a motion under Rule 30(d)(2).

(3) Participating Through Written Questions. +a-hew Instead of participating in the oral
examination, a party parties may serve written questions in a sealed envelope on the party
taking noticing the deposition, who must deliver and-he-er-she-shal-transmit them to the

officer. The officer must ask the deponent those questions;-who-shal-propound-them-to
the-witness and record the answers verbatim.

(d) Sanction; Motion to Terminate or Limit-Examination.

(1) Sanction. The court may impose an appropriate sanction — including reasonable
expenses and attorney fees incurred by any party — on a person who impedes, delays, or
frustrates the fair examination of the deponent.

(2) Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition, the deponent or a party may move to
terminate or limit the deposition on the ground that (1) it is being conducted in bad faith
or in a manner that unreasonably annoys, embarrasses, or oppresses the deponent or party
or (2) the interpreter is not rendering a reasonably complete and accurate interpretation or
is repeatedly altering, omitting, or adding things, including explanations, to what is
stated. The motion may be filed in the court in which the action is pending. If the
objecting deponent or party so demands, the deposition must be suspended for the time
necessary to obtain an order.

(B) Order. The court may order that the deposition be terminated or may limit its scope
and manner as provided in Rule 26(d €). If terminated, the deposition may be resumed

only by order of the court in WhICh the action is pendlng tf—the—eb}eetmg-depenent—et
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(C) Award of Expenses. Fheprovisions-of Rule 37(a)(5 4) apphy applies to the award of
expenses incurred in relation to the motion.

(e) Review; Changes; Waiver; Motion to Suppress.

(1) On request by the deponent or a party before the deposition is completed, the
deponent must be allowed 30 days after being notified by the officer that the transcript or
recording is available in which (a) to review the transcript or recording and (b) if there
are changes in form or substance, to sign a statement listing the changes and the reasons
for making them. The deponent may be allowed more or fewer than 30 days if the parties
stipulate to or the court orders a different number of days. The officer must note in the
certificate required by Rule 30(f)(1) whether a review was requested and, if so, must
attach any changes the deponent makes during the period specified above for review.

(2) All objections to the accuracy of the deposition, including objections to accuracy of
the interpreter's interpretation of the questions or answers, are waived if a request for
review is not made before the deposition is completed or, if a request for review is made,
no changes are submitted to the officer in the time and manner required by subdivision
(1) of this rule and no motion is made pursuant to subdivision (3) of this rule.

(3) If a request for review is made, the deponent or any party may move to suppress the
deposition pursuant to Rule 32(d)(4) on the ground that the deponent was not allowed to
review the transcript or recording as provided in subdivision subpart (1) of this rule or
that the transcription or interpretation of the deposition is inherently inaccurate.

(f) Certification and Delivery by Officer; Exhibits; Copies of the Transcript or
Recording; Notice of Delivery.

(1) Certification and Delivery. The officer shal must certify in writing include-in-or
attach-to-the-depesition-a-certificate that the deponent withess was duly sworn by-him-ef
her and that the deposition accurately records the deponent’s is-an-acetraterecord-of-the
testimony efthe-withess. Unless etherwise-ordered-by the court orders otherwise, the
officer shal-then must promptly deliver the deposition to the party taking the deposition,
who must store it under conditions that will protect it against loss, destruction, tampering,
or deterioration.

(2) Documents and Tangible Things.
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(A) Originals and Copies. Documents and tangible things produced for inspection

during the examination of the deponent witress must shall, upen-the on a party’s request
ofa-party, be marked for identification and annexed attached to the deposition. Any party
mav inspect and copy them. But |f the person who produced them wants to keep the

Ay (i) offer coples to be marked attached to the deposmon and then used as orlqmals

— after giving ,
eng+nals—+f—he—epslqeaﬁeFds4e aII partles a falr opportunlty to verlfy the copies by
comparing them to cemparisen-with the originals; or

By (ii) give all parties a fair offerthe-originals-to-be-marked-for-tdentification-after

giving-to-eachparty-an opportunity to inspect and copy the originals after they are
marked — them; in which event the materials originals may then be used i-the-same

manner as if annexed attached to the deposition.

(B) Order Regarding Originals. Any party may move for an order that the originals be
annexed attached to the deposition; pending final disposition of the case.

{2 (3) Copies of the Transcript or Recording. Unless otherwise stipulated by the parties
or ordered by the court, the officer must retain the stenographic notes of a deposition
taken stenographically or a copy of the recording of a deposition taken by another
method. When paid reasonable charges Ypenpaymentofreasonable-charges-therefor, the
officer shall must furnish a copy of the transcript or recording to any party or to the
deponent.

(g) Failure to Attend or to Serve Subpoena; Expenses. A party who, expecting a
deposition to be taken, attends in person or by an attorney may recover reasonable
expenses for attending, including attorney fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently did not attend.
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(h) Protective Orders. The deponent or any party may move at any time for an order
pursuant to Rule 26(¢ d) to limit the dissemination of the deposition, either in whole or in
part, or to limit the persons who may have access to the deposition.

§ 6-330(A). Interstate Deposition and Discovery.
(a) Definitions. In this rule:
(1) “Foreign jurisdiction” means a state other than this state.

(2) “Foreign subpoena” means a subpoena issued in a civil proceeding under authority
of a court of record of a foreign jurisdiction.

(3) “Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government, or
governmental subdivision, agency, or instrumentality, or any other legal or commercial
entity.

(4) “State” means a state of the United States, the District of Columbia, Puerto Rico,
the United States Virgin Islands, a federally recognized Indian tribe, or any territory or

insular possession subject to the jurisdiction of the United States.

(5) “Subpoena” means a document, however denominated, issued under authority of a
court of record that reguires commands a person to:

(A) testify at a deposition;

(B) produce and permit the party serving the subpoena to inspect, copy, test, or sample
the foIIowmq |tems that are within the scope of Rule 26(b) and fer—mspeehen—eepymgt

elee#e%a“y—ste#ed—m#e#matlen in the possessmn custody, or control of the person:;-ef

(i) any designated documents or electronically stored information — including writings,
drawings, graphs, charts, photographs, sound recordings, images, and other data or data
compilations — stored in any medium from which information can be obtained either
directly or, if necessary, after translation by the responding person into a reasonably
usable form; or
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(ii) any designated tangible things; or

(C) allew permit entry upen onto designated land or other property possessed or
controlled by thatis-in-the-pessession-orcentrol-of the person when such entry is within

the scope of Rule 26(b) so that the party may inspect, measure, survey, photograph, test,
or sample the property or any designated object or operation on it.

(b) Issuance of Subpoena. To request issuance of a subpoena under this rule, a party
must submit to the clerk of the district court for the county in which discovery is sought
to be conducted a Request for the Issuance of a Nebraska Subpoena for a Proceeding in a
Foreign Jurisdiction. The content of the request must be substantially the same as the
content of the form in the Appendix to this rule, and shall include the name and address
of the person on which the subpoena shall be served, and the method of service provided
by Neb. Rev. Stat. §§ 25-1223(9), 25-1226(1), and/or 25-1228(2).

The party must attach to the request (1) a foreign subpoena for each person to be served
and (2) a list of the names, addresses, telephone numbers, and email addresses of all
counsel of record and self-represented parties in the proceeding to which the subpoena
relates. The party must also pay to the clerk of the district court a fee of $75 for each
subpoena issued. If the clerk re-issues a subpoena, an additional $75 fee shalt must be
paid.

The clerk shal must remit the fee to the State Treasurer for credit to the Nebraska
Supreme Court’s Counsel for Discipline Cash Fund not later than the 15th day of the
month following the calendar month in which the fee was received.

When a party submits a foreign subpoena to a clerk of a district court in this state, the
clerk, in accordance with the district court’s procedure, shalt must promptly issue a
subpoena for service upon the person to which the foreign subpoena is directed.

A subpoena issued under this rule must:

(1) include as an attachment a copy of the list required by this subsection;

(2) accurately incorporate the time, place, and method of the discovery requested in the
foreign subpoena; and

-27 -



(3) if the subpoena commands the person to produce designated documents,
electronically stored information, or tangible things, the subpoena must either accurately
incorporate the commands from the foreign subpoena or attach the foreign subpoena and
state that the person must produce the documents, information, or things designated in the
attached foreign subpoena.

(c) Service of Subpoena. A deposition subpoena issued by a clerk of court under this
rule must be served in compliance with Neb. Rev. Stat. § 25-1226(1) and the return made
in compliance with § 25-1228(1). A subpoena for discovery from a nonparty without a
deposition must be served and the return must be made in compliance with Rule

34(A)(d)(5)-(6)(a)4).

(d) Deposition, Production, and Entry Upon Land. The statutes and rules of this state,
including the Nebraska Court Rules of Discovery in Civil Cases, apply to subpoenas
issued and discovery conducted pursuant to this rule.

(e) Appearance, Certification and Acknowledgment.

(1) A request for the issuance of a subpoena or engaging in discovery pursuant to such
a subpoena does not constitute an appearance in the courts of this state or the
unauthorized practice of law in this state.

(2) By submitting a request for a subpoena, attorneys or self-represented parties certify
that the foreign subpoena was properly issued under the laws or rules of the foreign
jurisdiction. By submitting a request for a subpoena, attorneys who are not admitted to
practice in Nebraska further certify that they are admitted to practice in the foreign
jurisdiction in which the proceeding is pending and that they have not been disbarred or
suspended from practice in any jurisdiction.

(3) By submitting a request for a subpoena, attorneys or self-represented parties
acknowledge that the district court has jurisdiction to impose sanctions on them for false
certifications made in obtaining the subpoena and for any conduct related to the subpoena
that violates the Nebraska Court Rules of Discovery in Civil Cases.

(f) Motions. A motion for a protective order or to enforce, quash, or modify a subpoena
issued by a clerk of court under this rule must comply with the statutes and rules of this
state and must be filed as a civil action in the district court for the county in which the
discovery is to be conducted. Such a motion may be filed or opposed only by an attorney
admitted to practice in this state or by a self-represented individual.
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8 6-331. Depositions upen by written questions.

(a) Serving-Questions-Netice When a Deposition May be Taken.

(1) Without Leave. Aftercommencement-of the-actionany A party may, by written
guestions, depose take-the-testimony-of any person, including a party, without leave of
court except as provided by Rule 31(a)(2) by-depesiionupen-writien-guestions. The
deponent’s attendance ef-witnesses may be compelled by a subpoena that contains the

information speC|f|ed by Rule 30(b)(1)(E) Ihe—depesmon@f—a—pepsen-een-fmed—m-pmen

(2) With Leave. A party must obtain leave of court if:

(A) the party is a plaintiff and seeks to serve questions within 30 days after service of
the summons, unless

(i) the parties stipulate that the deposition may be taken; or

(ii) the defendant has served a deposition notice in the action; or

(B) the deponent has already been deposed in the case and the deponent and the parties
do not stipulate that the deponent may be deposed again; or

(C) the deponent is confined in prison.

(3) Service; Required Notice. A party desiring who intends to depose a person by take-a

depesition-upen written questions must shal serve the questions on them-upen every
other party, with a notice stating, if known, {£}-Fhe the deponent’s name and address. of

the-person-wheo-is-to-answer them,H-known,and-f If the name is unknown netknrewn,
the notice must provide a general description sufficient to identify the person kim-erher
or the particular class or group to which he-ershe the person belongs. The notice must
also state —ane-{2)Fhe the name or descriptive title and the address of the officer before
whom the deposition will iste be taken.

£3) (4) Interpreter; Required Notice. If an interpreter will be used, the notice must shal
also state that an interpreter will be used and state the language that will be interpreted or
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the type of interpretation (e.g., sign language). Fheprovisions-of Rule 30(b)(5) governs
govern wWho may serve as an interpreter.

(5) Questions Directed to an Organization. A depesition-upen-written-guestions-may-be

taken-ofa public or private corporation, er a partnership, an er association, or a
governmental agency, or other entity may be deposed by written questions in accordance

with the-previsions-ef Rule 30(h)(6).

(6) Questions from Other Parties. Any questions to the person from other parties must
be served on all parties as follows: cross questions, within 14 days after being served with
the notice and direct questions; redirect questions, within 7 days after being served with
the cross-questions; and recross-questions, within 7 days after being served with redirect

guestions. Within-th

all-otherparties: The court may, for good cause shewn, lengthen enlarge or shorten these
times the-time.

>

party who noticed the deposition must deliver to the officer a copy of all the questions
served and of the notice. The officer must promptly proceed in the manner provided in
Rule 30(c), (e), and (f) to:

(1) take the deponent’s testimony in response to the questions;

(2) prepare and certify the deposition; and

(3) send it to the party, attaching a copy of the questions and of the notice.

(c) Notice of Completion. The party taking the deposition shal-give-prompt-netice-to

must notify all other parties when it is completed that-it-has-been-delivered-by-the-officer
before-whom-taken.
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8 6-332. YUse-of Using depositions in court proceedings.

(a) Yse-ef Using Depositions.

(1) In General. At a hearing or trlal all or Any part oral of a deposmon so-faras

p#esent—and—tesﬂ-fymg— may be used agalnst any a party on these condltlons

(A) the party whe was present or represented at the taking of the deposition or whe had
reasonable notice of it; thereofin-accordance-with-any-of the-following-provisions:

(B) it is used to the extent it would be admissible under the Nebraska Rules of Evidence
if the deponent were present and testifying; and

(C) the use is allowed by Rule 32(a)(2)-(8).

& (2) Any party may use a deposition may-be-used-by-any-party-forthe purpose-of

contradicting-er-impeaching to contradict or impeach the testimony given by the of
deponent as a witness, or for any purpose permitted allowed by the Nebraska Evidence

Rules.

{2 (3) Deposition of a Party, Agent, or Designee. An adverse party may use for any
purpose the Fhe deposition of a party or of anyone who, when deposed, at-the-time-of

taking-the-deposition was an the party’s officer, director, e managing agent, or apersen
designated deS|gne e under Rule 30(b)(6) or Rule 31(a)(_)¥e—tesﬂ-f*en—beh&tf—ef—a—pubhe

£3) (4) Unavailable Witness. A party may use for any purpose the Fhe deposition of a

witness, whether or not a party, may-be-used-by-any-party-foranypurpese if the court
finds:

(A) Fhat that the witness is dead; er

(B) Fhat that the witness is at-a-greater-distance more than one hundred miles from the
place of hearing or trial er-hearing; or is outside eut-of the state, or beyond the subpoena
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power of the court, unless it appears that the witness’ absence efthe-witness was
procured by the party offering the deposition; e¢

(C) Fhat that the witness is-unable-to cannot attend or testify because of age, illness,
infirmity, or imprisonment; ef

(D) Fhat that the party offering the deposition has-been-unable-te could not procure the
witness’ attendance efthe-witness by subpoena;-of

(E) Fhat that sueh exceptional circumstances exist-as-te make it desirable; — in the
interest of justice and with due regard to the importance of presenting-the live testimony

ofwitnesses-eraly in open court; —, to allew permit the deposition to be used; or

(F) Ypen on motion applicatien and notice prior to the taking of the deposition, that
circumstances exist-such-as-te make it desirable; — in the interest of justice and with due

regard to the importance of presenting-the live testimony efwithesses-eraly in open
court; — to alew permit the deposition to be used.

(5) Limitation on Use; Unavailable Deponent; Party Could Not Obtain an Attorney. A
deposition taken without leave of court under the unavailability provision of Rule
30(a)(2)(A)(iii) must not be used against a party who shows that, when served with the
notice, it could not, despite diligent efforts, obtain an attorney to represent it at the

deposition.

(6) Using Part of a Deposition. {4} If a party offers in evidence only part of a deposition
is-offered-in-evidence by-a-party, an adverse party may require him-oer-her the offeror to
introduce any other parts that partwhich-eught in fairness te should be considered with
the part introduced, and any party may itself introduce any other parts relevantto-the
issues.

(7) Substituting a Party. Substituting a party Substitution-of-parties does not affect the
right to use a deposition depesitiens previously takens;.

(8) Deposition Taken in an Earlier Action. A deposition lawfully taken in any federal-

or state court-action may be used in a later -and-when-an-action-has-been-brought-in-any
court-of the- United-States-or-of-any-state-and-anether action involving the same subject
matter is-afterward-brought between the same parties, or their representatives or
successors in interest, to the same extent as if al-depositionstawfully taken-in-the-former
action-may-be-used-in-the-latteras-if originally taken in the later action therefor. A
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deposition previously taken may also be used as permitted allowed by the Nebraska
Evidence Rules.

(b) Objections to Admissibility. Subject to the provisions of Rule 28(b) and 32(d)(3)

subdivision{){3)-of thisrule, an objection may be made at a hearing or the trial er
he&nng to FeeeMﬂg%—ewdenee the adm|SS|on of any deposition testimony er-part-thereof

videnee that would be
madmlssmle if the witness were then present and testlfylng, or if the trial court directs,
such objections may be heard and determined prior to trial.

(c) {NetUsed)- Transcript, Form of Presentation, and Notice of Use.

(1) Transcript. Unless the court orders otherwise, a party must:

(A) provide the court with a transcript of any deposition testimony the party offers, but
may provide the court with the testimony in audio or audiovisual form as well; or

(B) if the deposition was not recorded stenographically, provide the court and the other
parties with a transcript of the portions of the deposition requiring a ruling from the court.

(2) Form. On any party’s request, deposition testimony offered in a jury trial for any
purpose other than impeachment must be presented in audio or audiovisual form, if
available, unless the court for good cause orders otherwise.

(3) Notice. A party who may offer a deposition in audio or audiovisual form for any
purpose other than impeachment must give the other parties reasonable written notice
before the hearing or trial and an opportunity to object to use of all or part of the

deposition.

(d) Waiver of Objections Effect-of Errors-and-lrregularitiesin-Depesition.

(1) Aste To the Notice. An objection to an error or irregularity All-errors-and

rregularities in the a deposition notice fer-taking-a-depesition-are is waived unless
written-objection-is promptly served upen in writing on the party giving the notice.

(2) To the Officer’s Qualifications. An objection based on As-te-Bisqualification-of
Officer—Objection-to-taking-a-depesition-because-of disqualification of the officer before
whom it a deposition is to be taken is waived unless-made-before-the-taking-of if not

made:
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(A) before the deposition begins; or

(B) promptly after the basis for as-seen-thereafteras-the disqualification becomes
known or, eeuld-be-discovered with reasonable diligence, could have been known.

(3) To the As-te-Taking of the Deposition.

(A) Objection to Competence or Relevance. An objection to a deponent’s competence —

or to the competence or relevance Objections-to-the-competenecy-of-a-withess-or-to-the

competency-orrelevancy of testimony — is are not waived by a failure to make them the
objection before or during the taking-efthe deposition, unless the ground efthe-objection

for it is-ene-which might have been corrected ebviated-erremoved-ifpresented at that

time. But if a deposition was recorded by audio or audiovisual means only, the objection
is waived by the failure to make it to the court before the hearing or trial unless the court,

(B) Objection to an Error or Irregularity. An objection to an error or irregularity Errers

and-rregularities-oceurring at the an oral examination is waived if:

(i) it relates to #-the manner of taking the deposition, i1 the form of a question the
guestions or answer answers, i1 the oath or affirmation, a party’s erinthe conduct of

parties, and-errors-ofany-kind-which or other matters that might have been corrected at

that time; and

(i) it is not timely made durlnq the deposmon leeebwa@ed—eemeved—er—eu;ed—#

(C) Objection to a Written Question. An objection Objections to the form of a written
guestion guestions submitted under Rule 31 is are waived urless if not served in writing
upen on the party propounding-them submitting the question within the time allowed for
serving responsive questions or, if the question is a recross-question, the-suceeeding-cross
or-other-questions-and within 7 ten days after being served with it service-efthelast
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(4) As to Interpreting, Completing and Returning the Deposition. An objection to how
the interpreter interpreted the questions or answers, how the officer transcribed the
testimony, or how the officer prepared, signed, certified, sealed, endorsed, sent, or
otherwise dealt with the deposition is waived unless a motion to suppress the deposition
is made promptly after the error or irregularity becomes known or, with reasonable
diligence, could have been known.

[Committee’s Note: Although the proposed rule and current rule are similar in content,
they are very different in organization. The difference in organization makes impossible
to prepare a useful marked-up version of the current rule because just about everything in
the current rule would be crossed out and just about everything in the proposed rule
would be added in — even though the content was much the same.]

§ 6-333. Interrogatories to Parties.
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a) In General.

(1) Number. Unless otherwise stipulated or ordered by the court, a party may serve on
any other party no more than 50 written interrogatories, including all discrete subparts.
The court may grant leave to serve additional interrogatories for good cause shown.

(2) Scope. An interrogatory may relate to any matter that may be inquired into under
Rule 26(b). An interrogatory is not objectionable merely because it asks for an opinion
or contention that relates to fact or the application of law to fact, but the court may
order that the interrogatory need not be answered until designated discovery is complete
or some other time.

(3) Time; Editable Format. Interrogatories may be served on the plaintiff after
commencement of the action and on any other party with or after service of the
summons on that party. Upon demand, the party served with the interrogatories must be
given an electronic copy of the interrogatories in a readily editable format.
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(b) Answers and Objections.

(1) Responding Party. The interrogatories must be answered:

(A) by the party to whom they are directed; or

(B) if that party is a public or private corporation, a partnership, an association, a
governmental agency, or other entity, by any officer or agent, who must furnish the
information available to the party.

(2) Time to Respond. The responding party must serve its answers and any
objections within 30 days after being served with the interrogatories, except that a
defending party may serve its answers and objections within 45 days after being served
with the summons or 30 days after being served with the interrogatories, whichever is
longer. A shorter or longer time may be stipulated to under Rule 29 or be ordered by
the court.

(3) Answering Each Interrogatory. Each interrogatory must, to the extent it is
not objected to, be answered separately and fully in writing under oath.

(4) Objections. If a party objects to an interrogatory, the party must state the
grounds for the objection and must also explain with specificity why the
interrogatory is objectionable on those grounds. Any ground not stated in a timely
objection is waived unless the court, for good cause, excuses the failure.

(5) Form of Answer or Objection. The answering or objecting party must reproduce
each interrogatory and then state the party’s answer or objection to the interrogatory.

(6) Signature. The person who makes the answers must sign them, and the attorney
who objects must sign any objections.

(c) Use. An answer to an interrogatory may be used to the extent allowed by the
Nebraska Evidence Rules.

(d) Option to Produce Business Records. If the answer to an interrogatory may be
determined by examining, auditing, compiling, abstracting, or summarizing a party’s
business records (including electronically stored information), and if the burden of
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deriving or ascertaining the answer will be substantially the same for either party, the
responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to enable the
interrogating party to locate and identify them as readily as the responding party could;
and

(2) giving the interrogating party a reasonable opportunity to examine and audit the
records and to make copies, compilations, abstracts, or summaries.

8 6-334. Proeduction-of Producing documents, electronically stored information, and
tangible things and-entry-dpen; or entering onto land, for inspection and other
purposes.

(a) Seope- In General. Any A party may serve on any other party a request within the
scope of Rule 26(b):

(1) Fe to produce and permit the requesting party or its representative making-the
reguest-or-someone-acting-on-his-or-her-behalf; to inspect, copy, test, or sample the

following items in the responding party’s possession, custody, and control:

(A) any designated documents or electronically stored information —{including
writings, drawings, graphs, charts, photographs, sound recordings, images, and other data
or data compilations — stored in any medium from which information can be obtained}
either directly or, if necessary, after translation translated—f-necessary; by the responding
party respendent into a reasonably usable form;; or

(_Lte—mspeet—and—eepy,—test,—er—sample any tanglble things Wh+eh-eensunﬁe-epeentam

(2) to Fe permit entry upen onto designated land or other property in-the-possession-of
een#el—ef possessed or controlled by the responding party, so that the requesting partv

samphng the property or any de5|gnated object or operatlon on |t thepeen—wrthm—the
scope-ofRule 26(b)-
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(b) Procedure-Time; Editable Format. The request may;-withoutleave-of court; be
served on upen the plaintiff after commencement of the action and on uper any other
party with or after service of the summons upen on that party. Upon demand, the party
served with the request must be given an electronic copy of the request in a readily
editable format.

(c) Procedure.

(1) Contents of the Request. The request:

A) must shath-set forth-the | be i | aither by individuali I
categery—and describe each-item-and-categery with reasonable particularity each item or
category of items to be inspected;—Fheregquest-shal

(B) must specify a reasonable time, place, and manner efmaking for the inspection and
performing the related acts; and

(C) Fhereguest-may must specify the form or forms in which electronically stored
information is to be produced.

(2) Reponses and Objections.

(A) Time to Respond. The party upen to whom the request is directed must respond in

writing served-shall-serve-a-writtenrespoense within 30 days after the-service-of the
reguest; being served, except that a defendant defending party must respond may-serve-a
response within 45 days after being served service-of with the summons or 30 days after
being served with the request, whichever is longer upen-that-defendant. The-court-may
alewa A shorter or longer time may be stipulated to under Rule 29 or be ordered by the
court.

(B) Responding to Each Item. The responding party must reproduce each request and
then state the party’s response to the request. For Fhe-response-shall-state;with-respect-to
each item or category, the response must either state that inspection and related activities
will be permitted as requested or state an objection. The responding party may state that it
will produce copies of documents or of electronically stored information instead of
permitting inspection. The production must then be completed no later than the time for

inspection specified in the request or another reasonable time specified in the response.;
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(C) Objections. If a party objects to a request, the party must state the grounds for the
objection and must also explain with specificity why the request is objectionable on those
grounds. Any ground not stated in a timely objection is waived unless the court, for good
cause, excuses the failure.

(i) Withholding Materials. An objection must state whether any responsive materials
are being withheld on the basis of that objection.

(ii) Partial Objection. An objection to part of a request must specify the part and

produce or permit mspectlon of the rest. Lf—eb,teeh%—rs—made—te—paﬁ—ef—an—ﬁem—e;

(D) Responding to a Request for Production of Electronically Stored Information. The
response may state an objection to a H-ebjectionis-made-to-the requested form erforms
for producing electronically stored information. If the responding party objects to a
requested form —; or |f no form was specified in the request— — the respending party must

(E) Producing the Documents or Electronically Stored Information. Unless the-parties

otherwise stipulated or ordered by-agree-er the court, these procedures apply to
producing documents or electronically stored information etherwise-orders:

(#i) A a party whe must produce preduees documents ferinspection-shaH-produce-them

as they are kept in the usual course of business or shalt must organize and label them to
correspond with to the categories in the request;

(2ii) ¥ If a request does not specify the a form erforms for producing electronically
stored information, a respending party must produce it the-trfermation in a form or forms
in which it is ordinarily maintained or in a reasonably usable form or forms that-are

reasenably-usable; and

(iii) a A party need not produce the same electronically stored information in more
than one form.
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[Committee’s Note: Although the proposed rule and current rule are similar in content,
they are very different in organization. The difference in organization makes impossible
to prepare a useful marked-up version of the current rule (other than for the title) because
just about everything in the current rule would be crossed out and just about everything in
the proposed rule would be added in — even though the content was much the same.]
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§ 6-334(A). Subpoenas commanding nonparties to produce documents,

electronically stored information, and tangible things or to allow entry onto land, for
inspection and other purposes.

(a) In General.

(1) Scope of Subpoena. A party may serve a subpoena that commands a person to
produce and permit the party or its representative to do the following at a specified time

and place:
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(A) inspect, copy, test, or sample the following items that are within the scope of
Rule 26(b) and in the person’s possession, custody, or control:

(i) any designated documents or electronically stored information — including
writings, drawings, graphs, charts, photographs, sound recordings, images, and other
data or data compilations — stored in any medium from which information can be
obtained either directly or, if necessary, after translation by the responding person into a
reasonably usable form; or

(i1) any designated tangible things; or

(B) permit entry onto designated land or other property possessed or controlled by the
person when such entry is within the scope of Rule 26(b) so that the party may inspect,
measure, survey, photograph, test, or sample the property or any designated object or

operation on it.

(2) Option to Provide Copies. The subpoena may give the person the option of (A)
producing documents or electronically stored information for inspection or (B)
providing copies of the documents or information by the date specified in the
subpoena. If the subpoena gives the person such an option, the person may condition
preparation of the copies on advance payment of the reasonable cost of preparing the

copies.

(3) Subpoena for Deposition and Documents. Pursuant to Neb. Rev. Stat. § 25-1224,
the subpoena may command the person to appear and testify at a deposition at the time
and place specified for production. Such a subpoena must comply with this rule and
contain the information that the statutes and Rule 30(b)(1)(E) require for deposition
subpoenas. It must also contain a statement of the method for recording the testimony.

(b) Prior Notice to Parties.

(1) A party who intends to serve a subpoena pursuant to this rule must serve a
written notice on every other party at least 10 days before issuance of the subpoena.
Leave of court or a stipulation of the parties is required only if a plaintiff seeks to
serve the notice within 30 days after service of the summons and no defending party
has served such a notice.
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(2) The notice must state the name and address of the person to whom the subpoena
will be directed, the date on or after which the subpoena will be issued, the time and
place of the inspection or entry, and whether the person will be given the option of
providing the party with copies of the designated documents or electronically stored
information. The notice must also contain a designation of (i) the documents or
electronically stored information to be produced or (ii) the land or other property to be
entered.

(c) Objections; Request. Before the subpoena is issued, any party may serve a written
objection to the subpoena on all the other parties, including the party who gave written
notice of the intent to serve the subpoena. If the subpoena is for entry onto land, any
party may request that it be named in the subpoena as also entering at the same time and

place.

(1) Objection to Production or Entry. A party may object to one or more of the
designations in the subpoena on the grounds that the designated production or entry is
(i) protected by a privilege, in which case the party must identify the applicable
privilege, (ii) not within the scope of Rule 26(b), or (iii) would be unreasonably
intrusive or oppressive to the party. The objection must specify the designated
production or entry to which the objection is directed and must also specify the grounds
for the objection.

(2) Unless the party withdraws the objection or the court orders otherwise, a
subpoena may not command the production of any items or the entry onto any land to
which an objection has been made pursuant to subpart (1) of this rule.

(3) The party who intends to serve the subpoena may move for an order on the
objection. The motion must be filed in the court where the action is pending and served
on the other parties. The court may sustain or overrule the objection in whole or in part,
order that discovery proceed in a different manner, or enter a protective order pursuant
to Rule 26(d). The court may also award expenses as authorized in Rule 37(a)(5).

(d) Issuance; Contents; Form of Production; Service.

(1) Issuance. A subpoena may be issued pursuant to this rule by either the clerk of
the court where the action is pending upon the request of a party or by an attorney on
behalf of the court if the attorney is authorized to practice in the court.
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(2) Contents. A subpoena issued pursuant to this rule must:

(A) state the name of the court from which it is issued, the title of the action, and the
case number;

(B) command the person to whom it is directed to produce the designated
documents, electronically stored information, or things or permit the designated

entry;

(C) if for production, specify the time and place for the production or give the
person the option of producing the designated documents or electronically stored
information for inspection at the specified time and place or providing copies of them
by the specified date;

(D) if for entry, specify the time and place for the designated entry and state the
name of each party entering;

(E) state the name of each party who was given written notice that the subpoena would
be issued and the date on which the party was given notice; and

(F) include this rule, either in the text of the subpoena or as an attachment
to the subpoena.

(3) Form of Production. A subpoena may specify the form or forms in which
electronically stored information is to be produced.

(4) Reasonable Particularity. The designations in the subpoena must describe the
documents, electronically stored information, or items with reasonable particularity.

(5) Service on the Person; Time; Return of Service. A subpoena issued pursuant to
this rule must be served on the person to whom it is directed no less than 14 days before
the time specified for production or entry. The subpoena may be served by any person
who is authorized by statute to serve a deposition subpoena. Service and return of
service must be made in the manner authorized by statute for the service and return of
service of a deposition subpoena.

(6) Service on the Other Parties. The party who serves a subpoena on the person
pursuant to this rule must also serve a copy of the subpoena on the other parties no
less than 14 days before the time specified for production or entry.
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(7) Protective Order. After a subpoena has been issued, any party or the person served
with a subpoena may move for a protective order pursuant to Rule 26(d).

(8) Avoiding Undue Burden or Expense. A party or an attorney responsible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena. The court by which the
subpoena was issued must enforce this duty and impose an appropriate sanction —
which may include lost earnings and reasonable attorney fees — on a party or attorney
who fails to comply.

(e) Objections; Motions. If a person served with a subpoena believes that compliance
with the subpoena should not be required in whole or in part, the person may serve an
objection to the subpoena or file a motion to quash or modify the subpoena.

(1) Objection.

(A) Making an Objection. A person served with a subpoena may serve on the party
serving the subpoena an objection to producing any or all of the designated items, to
producing electronically stored information in the specified form or forms, or to
allowing the designated entry. The objection must be in writing and served within 14
days after the subpoena was served. The party on whom the objection was served must
promptly serve a copy of the objection on all the other parties to the action.

(B) Waiver of Objection. The objection must state the grounds for the objection and
must also state with specificity why the subpoena is objectionable on those grounds.
Any ground not stated in a timely objection is waived unless (i) the objection is based
on a privilege or protection as trial preparation material or (ii) the court, for good
cause, excuses the failure.

(C) Ruling on an Obijection. If the person serves an objection, the person is not
required to produce objected-to items or entry unless a court orders otherwise. The
party serving the subpoena may file a motion in the court where the action is pending
for an order overruling the objection and compelling compliance with the subpoena.
An order compelling compliance must protect a person who is neither a party nor a
party’s officer from significant expense resulting from compliance.

(2) Motion to Quash. A person served with a subpoena may file a motion to quash or
modify the subpoena. The motion must be filed in the court where the action is pending
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before the time specified for compliance or within 14 days after the subpoena was
served, whichever is earlier, and must also be served on all the parties. The court must
grant the motion to quash or modify if the subpoena:

(A) fails to allow a reasonable time for compliance;

(B) requires disclosure of privileged or other protected matter, and no exception or
waiver applies; or

(C) subjects the person to undue burden.

(f) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored information.

(A) Documents. A person responding to a subpoena to produce documents must
produce them as they are kept in the ordinary course of business or must organize
and label them to correspond to the cateqories in the subpoena.

(B) Form for Producing Electronically Stored Information Not Specified. If a
subpoena does not specify a form for producing electronically stored information, the
person must produce it in a form or forms in which it is ordinarily maintained or in a
reasonably useable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person need
not produce the same electronically stored information in more than one form.

(2) Claiming Privilege or Protection. When a person withholds subpoenaed
information by claiming that the information is privileged or subject to protection as
work product, the party must:

(A) expressly make the claim; and

(B) describe the nature of the documents, communications, or tangible things not
produced — and do so in a manner that, without revealing information itself privileged
or protected, will enable the parties to assess the claim.
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(9) Production of Privileged or Protected Documents. Rule 26(b)(5) applies to
documents or electronically stored information produced in response to a subpoena.

(h) Duplicates. If the party who served the subpoena creates or obtains copies of any
items from the person served with the subpoena, the party must make duplicate copies
available to any other party who reguests them and pays in advance the reasonable cost
of making the duplicates.

8 6-335. Physical and mental examinations ef-persens.
(a) Order for Examination.

(1) In General. The court where the action is pending may order a party whose When

the mental or physical condition — {including the blood group) — ef-a-party;-orefaperson
inthecustody-orunderthe legal-controlof a-party is in controversy;-the-courtinwhich
the-action-is-pending-may-order-theparty to submit to a physical or mental examination
by one or more—physqerans—er—ether—persens mtably licensed or certlfled examiners H-HdeF

ephepeustedyeplegal-eontrol The court has the same authorlty to order a party to

produce for examination a person who is in the party’s custody or under the party’s legal
control.

(2) Motion and Notice; Contents of the Order. The order:

(A) may be made only on motion for good cause shewn and on pen notice to all
parties the-persen-to-be-examined; and to-al-partiesand-shat

(B) must specify the time, place, manner, conditions, and scope of the examination, as

well as and the person or persons who will perform it by-whoem-itiste-be-made.

(b) Examiner’s Report ef-Examining-Rhysician.

(1) Request by the Partv or Person Examlned t-f—requesteel—by—the—p&rt%aganst—whem
y The

partv who moved for eadsiag the examination must, on request, te—be—made—shal—l deliver

to the regueste htmer—her opy of the examiner sa—detat-led—wnttenreportef—the

d&agneses—and—eenelasqens together with Ilke reports of aII earller examinations of the
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same condition. The request may be made by the party against whom the examination
order was issued or by the person examined.

(2) Contents. The examiner’s report must be in writing and must set out in detail the
examiner’s findings, including diagnoses, conclusions, and the results of any tests.

(3) Request by the Moving Party. After delivering the reports, delivery-the party who

moved for eausing the examination shall-be-entitled-upen may request — and is entitled to
receive — from the party against whom the examination order was issued is-made-a like

reports repert of all earlier or later examinations any-examination—previoushy-of
thereafter-made; of the same condition. But those reports need not be delivered by the

party with custody or control of the person examined--unless;-in-the-case-of a-reportof
examination-of a-person-not-aparty; if the party shows that he-er-she-is-unable-te it could

not obtain them it.

(4) Failure to Deliver a Report. The court on motion may make-an order — on just terms

— that against a party requiring-delivery-ofa deliver the report of an examination. If the

report is not provided en-such-terms-as-are-just-and-ifa-physician-fals-or-refuses-to-make
areport, the court may exclude his-or-her the examiner’s testimony H-offered at the trial.

2-(Net-used)-

(5) £3) Scope. This subdivisten subpart (b) applies also to an examination examrations

made by the parties’ agreement ef-the-parties, unless the agreement expresshyprovides
states otherwise. This subpart subdivision does not preclude discevery-ofa obtaining an

examiner’s report ef—&n—e*&mmag—physm&n or deposmq an examiner under the-taking-of
y other rules rule.

8 6-336. Requests for admission.

(a) Reguestfor-Admissien Scope and Procedure.

(1) Scope. A party may serve gpen on any other party a written request to admit fer-the
admission, for purposes of the pending action only, of the truth of any matters within the

scope of Rule 26(b) setforth-in-the request-thatrelate relating to:
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(A) facts, statements-orepinions-effactorof the application of law to fact, or opinions

about either; and

(B) including the genuineness of any described documents deseribed-in-the-reguest.

(2) Form; Copy of a Document. Each matter must be separately stated. A request to
admit the genuineness of a document must be accompanied by a copy Cepies of the

document doecuments-shal-be-served-with-therequest unless it is, or has been, they-have

been-orare otherwise furnished or made available for inspection and copying.

(3) When Served; Editable Format. Fhe-reguest Requests may-witheutleave-of court;
be served on upen the plaintiff after commencement of the action and uper on any other
party with or after service of the summons upen on that party. Upon demand, the party
served with the requests must be given an electronic copy of the requests in a readily

editable format. Eaeh—mattepeﬁm%ehamadmtsﬂen—m-mquested—shambeeeparately—set

eeurt—may—at—lew— the party to Whom the request is dlrected Serves on upen the parky
requesting party the-admissien a written answer or objection addressed to the matter; and

signed by the party or its by-his-er-her attorney:

(A) within 30 days after being served with the request;

(B) if the partv is a defendlnq partv within 45 —Ieut—erprtess—the—eeurt—shertens—the—trme—a

ferty—iwe days after being served Wlth ser-wee—ef the summons H-peﬂ—h-l-m—et’—het— or 30

days after being served with the request, whichever is longer; or

(C) the time stipulated to under Rule 29 or ordered by the court.

(5) Answer. If a matter is not admitted, the ebjectionis-made-thereasons-thereforshall
be-stated—The answer shall must specifically deny it the-matter or set-forth state in detail

thereasons why the answering party cannot truthfully admit or deny it the-matter. A
denial shalt must fairly respond to meet the substance of the matter; requested-admission;
and when good faith requires that a party qualify his-er-her an answer or deny only a part

of the matter efwhich-an-admission-is-requested, he-orshe-shall the answer must specify
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the part admitted se-much-ofitasistrue-and qualify or deny the rest remainder. An The

answering party may assert not-give lack of knowledge or information erknewledge as a
reason for fatture failing to admit or deny only if the party states unless-he-orshe-states
that he-er-she it has made reasonable inquiry and that the information it knows knewn or
can readily obtain ebtainable-by-him-er-her is insufficient to enable it him-er-her to admit
or deny.

(6) The grounds for objecting to a request must be stated. A party must not object solely
on the ground that the request who-considers-that-a-matter-of- which-an-admission-has

been—Fequsted presents a genume issue for trlal may—ne{—en—that—gpeand—alene—eb}eet—te

(7) Form of Answer or Objection. The answering or objecting party must reproduce

each request and then state the party’s answer or objection to the request.

(8) Motion Regarding the Sufficiency of an Answer or Objection. The requesting party

who-has-requested-the-admissions may move to determine the sufficiency of an answer or

objection the-answers-er-objections. Unless the court finds determines-that an objection is
justified, it must shal order that an answer be served. On finding H-the-court-determines

that an answer does not comply with the-reguirements-of this rule, the court i may order
either that the matter is admitted or that an amended answer be served. The court may

defer its final decision until -in-Hieu-of these-orders-determine-that-final-disposition-of-the
reguest-be-made-at a pretrial conference or at a specified designated time before prierto

trial. Fhe-provisions-of Rule 37(a)(4)(5) apply applies to an the award of expenses
. i relati I ion

(b) Effect of Admission; Withdrawing or Amending It. Ary A matter admitted under
this rule is conclusively established unless the court, on motion, permits the admission to
be withdrawn or amended withdrawal-er-amendment-of the-admission. The court may
permit withdrawal or amendment when if it promotes the presentation of the merits of the

action wit-be-subserved-thereby and the-parbywho-obtained-the-admissionfailsto-satishy
if the court is not persuaded that it would prejudice the requesting party withdrawal or

amendment-will-prejudice-him-er-her in maintaining his-er-her or defending the action e
defense on the merits. Ary An admission made-by-aparty under this rule is ferthe

purpose-of-the-pending-action-only-and-s not an admission by-him-er-her for any other
purpose rRer-may-it and cannot be used against the party kim-er-her in any other

proceeding.
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8§ 6-337. Failure to Make disclosures or to cooperate in discovery; sanctions.

(a) Motion for Order Compelling Disclosure or Discovery.

(1) In General. On A-party—upen-reasenable notice to other parties and all affected
persons affected-thereby, a party may move apply for an order compelling disclosure or
discovery. asfoHews: The motion must include a certification that the movant has in
good faith conferred or attempted to confer with the person or party failing to make
disclosure or discovery in an effort to obtain it without court action.

(2) 1)-Appropriate Court. An-application A motion for an order compelling disclosure
or discovery must te-a-party-may be made to in the court in which the action is pending;

(3) Specific Motions Metien.

(A) To Compel Disclosure. If a party fails to make a disclosure required by Rule 26(d),
any other party may move to compel disclosure and for appropriate sanctions.

(B) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production or inspection. The motion may be
made if:

(i) ¥ a deponent fails to answer a question asked propeunded-orsubmitted under Rule

30 or Rule 31; —er

(ii) a corporation or other entity fails to make a designation under Rule 30(b)(6) or
31(a)(4); ~er

(iii) a party fails to answer an interrogatory submitted under Rule 33; ; or

(iv) # a partyinrespense-to-arequest-for-inspection-submitted-underRule-34; fails to
produce documents or fails to respond that inspection will be permitted — asregquested or

fails to permit inspection — as requested under Rule 34-the-discovering-party-may-meve
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(C) Related to a Deposition. When taking & an oral deposition en-eral-examination, the

party asking propenent-of the question may complete or adjourn the examination before
he-orshe-applies moving for an order.

(4) 3) Evasive or Incomplete Disclosure, Answer, or Response. For purposes of this

subpart subdivision (a), an evasive or incomplete disclosure, answer, or response is-to
must be treated as a failure to disclose, answer, or respond.

(5) {4) Payment Award of Expenses; Protective Orders ef-Metion.

(A) If the Motion is Granted (or Disclosure or Discovery is Provided After Filing). If
the motion is granted; — or if the disclosure or requested discovery is provided after the
motion was filed -- the court shal must, after giving an opportunity fer-hearing to be
heard, require the party or deponent whose conduct necessitated the motion, er the party
or attorney advising sueh that conduct, the attorney’s law firm or employer, or some or
all er-beth of them to pay to-the mevingparty the movant’s reasonable expenses incurred
in ebtaining making the erder motion, including attorney fees. But;-unless the court must
not order this payment if:

(i) the movant filed the motion before attempting in good faith to obtain the disclosure
or discovery without court action;

(ii) the opposing party’s nondisclosure, response, or objection finds-thatthe-opposition
to-the-meotien was substantially justified; or that

(iii) other circumstances make an award of expenses unjust.

(B) If the Motion is Denied. If the motion is denied, the court shal may issue any
protective order authorized under Rule 26(d) and must, after giving an opportunity to be
heard for-hearing, require the meving-party movant, er the attorney advising filing the
motion, the attorney’s law firm or employer, or some or all beth of them to pay to the
party or deponent who opposed the motion the its reasonable expenses incurred in
opposing the motion, including attorney fees..—urless But the court must not order this
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payment if finds-thatthe-making-of the motion was substantially justified or that other
circumstances make an award of expenses unjust.

(C) If the Motion is Granted in Part and Denied in Part. If the motion is granted in part
and denied in part, the court may issue any protective order authorized under Rule 26(d)
and may, after giving an opportunity to be heard, apportion the reasonable expenses

tneurred-inrelationte for the motion ameng-the-parties-and-persens-in-ajust-manner.

(b) Failure to Comply with a Court Order.

(1 2) Sanctions, by-Ceurt-in-Which-ActiontsPending- If a party or an a party’s officer,
director, or managing agent efaparty — or a witness persen designated under Rule

30(b)(6) or Rule 31(a)(4) 31(a) to-testifiy-on-behalt-ofa-party — fails to obey an order to

provide or permit discovery, including an order made under Rule 35 or Rule 37(a)

subdivision-{a)-efthis-rule-orRule-35, the court in which the action is pending may issue
further just make-such orders. inregard-to-the failure-as-arejustand-among-others They
may include the following:

(A) directing An-order that the matters regarding-which embraced in the order was
made or any other designated facts shall be taken te-be as established for the purposes of
the action, as the prevailing in-accordance-with-the-claim-of the party claims ebtaining-the
order;

(B) An-orderrefusing-to-alew prohibiting the disobedient party from supporting or
opposing te-support-or-eppese designated claims or defenses, or prehibiting-him-or-her

from introducing designated matters in evidence;

(C) An-erder striking eut pleadings in whole or in part; erparts-thereof-or
(D) staying further proceedings until the order is obeyed, ef
(E) dismissing the action or proceeding in whole or in erany part; thereof-or

(F) rendering a default judgment by-default against the disobedient party; or
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B) (G) g-orders-o der treating as
a contempt of court the failure to obey any order erders except an order to submit to a
physical or mental examinations.

(2) (&) Where For Not Producing a Person for Examination. If a party hasfailed fails to
comply with an order under Rule 35(a) requiring him-orher it to produce another for
examination, the court may issue any of the sueh orders as-are listed in paragraphs-{A);
BYand{C)-of this-subdivision Rule 37(b)(1)(A)-(F), unless the disobedient party faiting
to-comply shows that he-er-she-is-tnable-te it cannot produce sueh the other person-fer

(3) Payment of Expenses. Instead +a-teu of or in addition to any-of the feregeing orders
above erin-addition-therete, the court shal-reguire must order the disobedient party,
faiting-to-obey-the-erder-or the attorney advising him-or-her that party, the attorney’s law
firm or employer, or some or all of them beth to pay the reasonable expenses, including
attorney fees, caused by the failure, unless the-court-finds-that the failure was
substantially justified or that other circumstances make an award of expenses unjust.

(c) Expenses-on Failure to Admit.

If a party fails to admit what is requested the-genuineness-ofany-documentor-the-truth-of
any-matter-as-requested under Rule 36; and if the requesting party regquesting-the
admissions-thereafter later proves the-genuineness-ofthe a document to be genuine or the
truth-of the matter true, the requesting party may move he-ershe-may, within 30 days of
S0 proving, apphy-te-the-courtforan-orderrequiring that the ether party who failed to

admit be ordered to pay him-or-her the reasonable expenses, including attorney fees,

incurred in making that proof—heludingreasonable-attorney-fees. The court shalbmake
the must so order unless #-finds-that:

(1) the Fhe request was held objectionable pursuantto under Rule 36(a); -er
(2) the Fhe admission sought was of no substantial importance; ;-of

(3) the Fhe party failing to admit had a reasonable ground to believe that he-er-she it
might prevail on the matter; ; or

(4) there Fhere was other good reason for the failure to admit.
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(d) Party’s Failure ef-Rarty to Attend Its at Own Deposition, ef Serve Answers to
Interrogatories, er Respond to a Request for Inspection, Disclose, or Supplement an
Earlier Response.

(1) In General.

(A) Motion; Grounds for Sanctions. The court in which the action is pending may, on
motion, order sanctions if:

(i) {4 H a party or an a party’s officer, director, or managing agent — efa-party or a
person deS|gnated under Rule 30(b)(6) or Rule 31(a)( ) — fal te—tesﬂ-fy—en—beh&l—f—ef—a

ition, after being

served with a proper notice, to appear for that person’s deposmon or

(ii) {2 a party, after being properly served with Fo-serve-answers-or-ebjections-to
interrogatories submitted under Rule 33-afterproperservice-of the-interrogateries; or 3}
TFo-serve-a-writtenresponseto a request for inspection subwmitted under Rule 34, fails to
serve |ts answers, ob|ect|ons or wrltten response aﬂewmper—semee—ef—the—mquest—the

(iii) a party fails to provide information or identify a witness as required by Rule 26(c)

or (e).

(B) Certification. A motion for sanctions under subpart (ii) for failing to answer or
respond must include a certification that the movant has in good faith conferred or
attempted to confer with the party failing to act in an effort to obtain the answer or
response without court action.

(2) Unacceptable Excuse for Failing to Act. A failure described in Rule 37(d)(1)(A) is
not excused on the ground that the discovery sought was objectionable, unless the party
failing to act has a pending motion for a protective order under Rule 26(d).

(3) Types of Sanctions. Sanctions may include any of the orders listed in Rule
37(b)(1)(A)-(F). Instead of or In-teu-of-any-orderer in addition to these sanctions
therete, the court shalk must require the party failing to act, er the attorney advising him
or-her that party, the attorney’s law firm or employer, or some or all of them beth to pay
the reasonable expenses, including attorney fees, caused by the failure, unless the-court
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finds-that the failure was substantially justified or that other circumstances make an
award of expenses unjust.

(e) Failure to Preserve Electronically Stored Information. If electronically stored

information that should have been preserved in the anticipation or conduct of litigation is
lost because a party failed to take reasonable steps to preserve it, and it cannot be restored
or replaced through additional discovery, the court:

(1) upon finding prejudice to another party from loss of the information, may order
measures no greater than necessary to cure the prejudice; or

(2) only upon finding that the party acted with the intent to deprive another party of the
information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information was unfavorable to the
arty; or

(C) dismiss the action or enter a default judgment.
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